IN THE UNITES STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

EDWARD SCHAFFREN, in his capacity : CIVIL ACTION
as Executor of the Estate of MARY
BUCK, et al. :
V.
PHILADELPHIA CORPORATION FOR
AGING, et al. : No. 92-5858
O'Neill, J. November , 1997

MEMORANDUM

|. The Parties

Plaintiff Mary Buck was incapable of taking care of herself from 1986, when she suffered
astroke,until thetime of herdeathearlierthisyearattheageof eighty-four. On September 6, 1991
Buckwasinvoluntarilycommittedto anursinghomebydefendanPennsylvani&orporatiorfor the
Aging (“PCA”). Until 1991 she lived with her son and primary caretaker, Edward Schaffren, who
is an individual plaintiff and a plaintiff in his capacity as executor of Buck’s estate.

ThePennsylvani®epartmenoftheAgingisthestateagencyesponsibléor administration
of programs fothe olderadults,includingthe expenditureof fundsgrantedpursuanto the Older
AmericansAct, 42U.S.C.8§ 3001etseq.(“OAA”) andtheOlderAdultsProtectiveServicesAct, 35
P.S.810211etseq."*OAPSA”). Departmenbf Aging programsareadministerednthelocallevel
by fifty-two areaagencies.The Secretary of the Department of Aging, defendant Richard Browdie
is sued in his official capacity.

DefendanPhiladelphiaCorporatiorfor Aging (“PCA”) isaprivatenon-profitPennsylvania

corporationwhich administer©©AA andOAPSA programs under thdirectionof the Department



of Aging astheareaagencyfor Philadelphia. Defendants Renee Van Keekem and Sanford Pfeffer
are PCA attorneys who represented PCA in proceedings involving plaintiffs.

DefendantSenior Citizen Judicare Project (“Judicare”) is a non-profit Pennsylvania
corporatiorwhichcontractsvith PCAto providelegalrepresentatioto persongagainsivhomPCA
file petitions for involuntary protective services under the OAPSA. Judicare represented Buck in
proceedingggainsthe PCA. Defendant Mary A. Scherf is an attorney and employeduoficare

who represented Buck in the proceedings.

Il. Factual Allegations

OnMay 22,1991,in responséo areportthatBuck hadabruiseunderherright eye,aPCA
employeevisited Buck to conduct an investigation of possible abuse and/or neglect. Buck denied
that shewasabusedor neglected. Based on their investigation, however, PCA concluded that
Schaffrerwasabusingand/omeglectingBuck. On May 29, 1991 PCA arranged for a psychiatrist,
Dr. KennethRosensteinto interviewBuck. He foundno evidenceof abuseandreportedhatBuck
deniedallegation®f abuseand/omeglectputconcludedhatherinsightandjudgmentappear[ed]
grossly impaired.”

On August 20, 1991 Buck, who had a skin condition which caused her to bruise easily,
sufferedanaccidentalnjury to herface. On August 21, 1991 Margaret McFate, a PCA protective
services investigator, met with Bueitherhomeandphotographethe injuries. Notwithstanding
Schaffren’sexplaration of the accidental cause of the injuries, McFate sought the permission of

Buck andSchaffrernto placeBuckin anursinghome. Both refused. PCA then determined to seek

! The facts are set forth as alleged in the Complaint.
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acourtorderto placeBuckin anursinghomeandcontactedlefendanfludicareto represenBuck.
Defendant Scherf was appointed to represent Buck.

PlaintiffsallegethatScherfthenconspiredvith PCA counseMan Keekemto depriveBuck
of herliberty by securingBuck’s involuntarycommitmento a nursing home without due process
of law andwithout the opportunityto retain counsel of her choosin@n August 25, 1991 Scherf
metwith Buck and Schaffren and advised them that PCA intended to petition for a court order to
placeBuck in a nursinghomeandthat shehadbeenassignedo represenBuck. Scherf did not
adviseBuck of herright to retaincounselor explainthatshedid notintendto opposanvoluntary
commitment.

OnAugust26,1991defendanVanKeekenfiled apetitionfor anemergencgourtorderfor
involuntarynursinghomeplacemenéllegingthatSchaffrerabuse@nd neglected Buck and averring
thatshemightbeatimminentrisk of seriougphysicalharm. The petition further alleged that Buck
was mentallyincompetento carefor herslf or understand her condition and requested that the
Court issue an Order permitting PCA to remove Buck from her residence and place her in an
appropriatdacility. PCA did not serve Buck or Schaffren with a copy of the petition or give either
advance notice of the date, time and place of its presentation.

The petition was immediately taken before Court of Common Pleas Judge Albert W.
SheppardAtthe time the petition was presented, Scherf represented to the court that she, as counsel
to Buck,agreedo theentryof theOrder. Both Van Keekem and Scherf knew at this time that Buck
hadnotauthorizedheentryof the order against her, and they knew that their actionslid result
in Buck’s involuntarycommitment. On August 26, 1991 Judge Sheppard signed an emergency

involuntaryinterventionorderasan uncornested matter in reliance on the representations in the



petitionandof Scherfandpursuanto § 10 of the Older Adults ProtectiveServicesAct, 35P.S.8

10220% Because Scherf did not contest entry of the order, Judge Sheppard did not make a factual
finding by clearandconvincingevidencehatBuckwasatimminentrisk of deathor seriougphysical

harm as required by § 10.

The Order authorizedntryinto the Buck residenceandnursing home placement of Buck,
appointedJudicae as counsel, and permitted appointed counsel access to Buck’'s medical and
financialrecords.The Order also set a hearing date of September 27, 1991, but did not contain any
durational limit. Plaintiffs allege that Scherf and VEerekem knowingly and intentionally failed
to comply with 6 Pa.Code§ 15.72(d)becausdheyfailed to “request an emergency order of a
specific duration which may not exceed 72 hotfrs.”

After the Courtenteredhe Order,Scherfcontactedschaffrenandinformedhim thatBuck
would beremovedfrom his careandplacedin a nursinghome. Schaffren then contacted Buck’s
attorneyConstanc&V. Maier,to represenBuck,andMaieradvisedSchaffrerthatheshouldretain

hisowncounsel.Maier then contacted Scherf to advise her that she (Maier) represented Buck, but

2TheAct wasamendedn 1996andthesectiongenumbered The Act is now numbered 35 P.S. §
10225.101-10&nd § 10225.301-310.When the Court refers to the Act in this Order the Court will be
referringto the pre-amendedct andthe pre-amendedectionnumbes because those are the sections in
effect during the relevant time period.

®TheOrderstatedhatBuckwasatimminentrisk of seriousphysicalharm,butduringahearingon
May 25, 1991 Judge Sheppasthted that he never made such a finding, and he entered the Order because
counsel represented that there was no dispute that Buck was at imminent risk.

“6 Pa. Code § 15.72(d) reads:

Emergencyrderduration. In the petition, the agency shall request an emergency order of
aspecificdurationwhichmaynotexceed’2 hoursfrom thetime the orderis granted.The
agencyshallrequesthecourtof commorpleaso holdahearingvhentheinitial emergency
orderexpiresto reviewthe needfor anadditionalemegency order is not evidence of the
competency or incompetency of the older adults.
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Scherfinsistedthat Maier hadno standingto represenBuck becauseshe(Scherf)washer court
appointed counsel.

OnSeptembeB, 1991representativesf PCA,ScherfandpoliceofficersappearedtBuck’s
home and removed her from her home despite her protests. Scherf knew at this time that the
emergencyrdershouldhaveexpiredbeforeSeptembe6, 1991 pursuanto 6 Pa.Code8 15.72(d)
butmadenoeffortto prevenBuck’'sremoval. PCA placed Buck in Ambler Rest Home and refused
to inform her family where it placed her.

On Septembed 1, 1991 Maier filed a motionfor reconsideation of the August 26, 1991
OrdercontendindghattheproceedingsiolatedBuck’s Constitutionalights. Also on September 11,
1991 JudgeSheppardoresidedover a conferencevhere Van Keekemand Scherf opposed the
recognitionof Maier asBuck’s counsel. Also during this conference Scherf and Van Keekem
refused to disclose the location of Buck to the family until Judge Sheppard orderedatkderso.

On Septembef8, 1991 JudgeSheppardceld a hearing on the motionfor reconsideration
where he refusedto acknowledgeMaier as Buck’s attorney but permitted JamesDunleavyto
participateascounselfor thefamily. Because Maier was not permitted to represent Buck, Judge
Sheppardeverheardor decidedBuck’s Constitutionalchallenge. During this hearing Schaffren
testifiedthatheneverintentionallyinjuredhismother butheacknowledgedhatshemayhavebeen
accidentallyinjured. After September 18, 1991 Judge Sheppard held a number of evidentiary
hearingsandconferenes in which medical reports and medical testimony were presented which
providedconflicting opinionsof Buck’s mental competence. No evidence was presented that
Schaffrereverintentionallyinjuredhismotherorthattheconditionsathomepresentednimminent

risk of deathor seriousphysicalinjury. Although Judge Sheppard never entered an order after



August 26, 1991, PCA continued Buck’s placement at Ambler Rest Home.

Plaintiffsallegethatin thesubsequertiearingsiefendanSanfordPfeffer,whorepresented
PCA, actedin concertwith Scherfand Van Keekem to intentionally delay and extend the
proceeding®y contendinghathehadadditionalevidenceof abuseandneglect.No such evidence
was ever produced. During this same period Scherf continued to advocate for the continued
placement of Buck at Ambler Nursing Home.

As part of these subsequent hearings Schatiggpedo an examination by a psychiatrist,
Dr. Waxmanwho foundno mentalinfirmity butrecommendedounselingo assishim in dealing
with the pressuresf caringfor anincapacitate@lderadult. Schaffren joined a caretaker support
group and went into counseling.

During a hearingon May 25, 1991 JudgeSheppardtatedthathe nevermadea finding of
abuséutbasedisdecisiorto entertheemergencyrderontherepresentationsf VanKeekemand
Scherf. Scherf concurred with this statement on the record. Following the May 25, 1991 hearing,
counsefor thepartiesmetto attempto arriveatmutuallyacceptableonditionsfor Buck'srelease.
Thesediscussiongeachedan impassenvhen Pfeffer insisted that any voluntary resolution of the
matter include Buck’s commitment to pay the bill for the nursing home care.

OnAugustl16,1992BuckretainecturrentcounselSharorK. Wallis,torepresenierin this
federalcivil rightsaction.Plaintiffs allegethatafterWallis notified ScherfandPfefferof herintent
tofile suit, Pfefferfiled apetitionon October, 1992with the Orphan’sCourtseekingo haveBuck
declared totally incapacitated and appointment of a plenary guardian foPlantiffs allege that
thepetitionwasfiled in badfaith andin theattemptto delaytheproceedingbeforeJudgeSheppard

and this civil rights action.



lll. Procedural History

This actionwasfiled on November 16, 1992. The Court placed it in suspense pending
resolution of thecompetencyroceeding and denied motions to dismiss without prejudice subject
to renewal on the existing papers when the action was removed from the civil suspense list.

In thecompetencyroceedingthepartiesoresentedonsiderablexpertandfacttestimony.
OnNovember2, 1994, Judge O’Brien entered a decree and opinion, finding that Buckotadly
incapacitéed and appointing Thomas J. Posatko as her guardian. Appeal of this ruling was
dismissed on April 26, 1995.

OnFebruaryl, 1995,in respons&o aninquiry from this Court’s DeputyClerk, counsefor
PCAfiled astatugeportadvisingthe Courtof thestatecourtfinding. By letter dated February 28,
1995counsefor theotherdefendantseportedo theCourtthestatecourt’'sappointmenof Posatko
asplaintiff's guardian. By letter dated October 15, 1996 this Court’s Deputy clerk requested a
secondstatusreport. On October 24, 1996, counsel for defendants advised the Court that the
competency proceeding was final and the appeal had been dismissed.

By Order dated October, 31, 1996 this Camainsferredhis actionfrom civil suspense to
thecurrentdocketanddismissedhecasewithoutprejudicepursuanto counsel’sepresentatioand
the Court’s belief that plaintiffs had abandonedheir claims. Plaintiffs, however, moved for
reconsiderationf theOctober31,19960rderindicatingadesireto continuetheactionandfurther
movedfor substitutionof Posatkdor Buck. By Order dated March 24, 1997 the Court granted the
motion for reconsideration and the motion for substitution. Defendants then filed an amended
motion to dismiss the complaint.

Posatko’s appointment as guardian pursuant to the state court order conferred on him the



authorityto determinevhereBuckwouldreside andhedecidedhatBuck’s bestinterestsvouldbe
served by permitting her to live in her residence with Schaffren and a resident caretaker.
Consequently, the request for injunction relief (Count I) was moot and it was withdrawn.

During the pendency of this case Buck passed away and the Court granted plaintiffs’
unopposednotionto substituteéSchaffrenjn his capacityasexecutoif herestatefor Buck. Also
duringthependencyf thiscaseBuck’sothersonWilliam, originally aplaintiff in thisaction,died.
TheCountsconcerninghim, CountsiX andXV, werewithdrawn.CountXIll, whichpleadsaclaim

for fraud against the PCA and Judicare Defendants was also withdrawn.

IV. The Remaining Claims

Countdl andlll assertlaimsagainsPCAandtheSecretarpf Agingin hisofficial capacity
challengingthe constitutionalityof § 10 of the OAPSA, 35 P.S. § 10220, and related sections on
their faceandasapplied. OAPSA 8§ 10 authorizes court ordered involuntary protective services
includingcommittingolder adultsto nursinghomesagainsttheir will. Count IV alleges that the
practiceof the Secretaryof Aging in administering and funding involuntary protective services
throughthe Area Agencies on Aging violates the OAA. Counts V through VIl plead claims for
compensatorgndpunitivedamage$or violationsof theConstitutionarisingoutof theinvoluntary
commitmenbf Buck pursuanto 88 1983and1985(3)againstPCA andits employeesPfefferand
Keekem, (“PCA Defendants”), and against Judicare and its employee, Scherf (“Judicare
Defendants”).

The AmendedComplaintalso pleadsthe following causes of action under Pennsylvania

common law: Count X, against the PCA Defendants for unlawful restraint; Count XI against the



JudicareDefendantgor breacthof fiduciarydutyandlegalmalpracticeCountXIlil, againsthePCA
andJudicareDefendantgor maliciousabuseof processandCountsXIV andXV againsthe PCA

and Judicare Defendants for intentional infliction of emotional injury.

V. Standing

DefendantgontendhatneitherSchaffremor Buck’s estatgthe only remainingplaintiffs)
have standing to pursue their declaratory and injunctive relief claims after Buck’s death. Count I
of plaintiffs’ complaintseeksdeclaratoryelief determininghatthe OAPSAIs unconstitutionabn
its faceandasks the Court to restrain the Secretary of the Aging and PCA from acting under the
authorityof the OAPSA. Count Ill seeks the same relief on behalf of Schaffren. Count IV asserts
a claim on behalfof both plaintiffs for injunctive relief restraining the Secretary of Aging from
administering or fundinghvoluntaryprotective services through the area agencies on the grounds
that this conduct contravenes the OAA.

UnderArticle lll, 8§ 2 of theConstitutionthefederalcourtshavejurisdictionoveradispute
only if it a“case” or “controversy.” One element of the case or controversy requirement is that
plaintiffs mustestablishstandingto sue. “To meet the standing requirements of Article I, ‘[a]
plaintiff must allege personal injury fairly tracealitethe defendant’s allegedly unlawful conduct
andlikely to be redressed by the requested relieRRainesv. Byrd, 117 S.Ct.2312,2317(1997)

(quoting Allen v. Wright, 468 U.S. 737,751 (1984)). Plaintiffs have not met their burden of

establishindgnhowtherequestedieclaratoryandinjunctiverelief soughtin Countsll, Il andIV will
redresgsheinjuriesallegedby Schaffrenor Buck’s estate.Neither Schaffren nor Buck’s estate are

presentlysubjectto the Act or threatenedavith areoccurrence of their alleged injuries and neither



plaintiff would benefit from declaratory or injunctive relief. Counts Il, Ill and IV are therefore

dismissed because plaintiffs lack standing.

VI. Subject Matter Jurisdiction
DefendantmextcontendhattheCourtlackssubjecimatterjurisdictionoverthismatterand

they move to dismiss pursuatatFed.R.Civ.P12(b)(1). Theyarguethatplaintiffs arecollaterally

estoppedrom assertinghe Constitutionalandcommon law tort claims, and that the Court lacks

jurisdiction pursuant to theRooker-Feldmandoctrine. They also contend that th€ounger

abstentiomoctrinerequires dismissal of the complaint pending resolution of state court proceedings,

andthatthe Pullmanabstentiordoctrinerequiresdismissalbf the complaintpendingresolutionof

unsettled questions of state law.
When a motion underRule 12 is basedon more than one ground, the Court must first

considertheRule12(b)(1)challenge]n ReCorestateJrustFeelitigation, 837F. Supp.104,105

(E.D.Pa.1993),aff'd, 39F.3d61(3dCir. 1994),andplaintiffs beartheburdenof persuasionNMC

Homecarelnc.v. Shalala970F.Supp377,382(M.D. Pa.1997).Unlike under Rule 12(b)(6), when

thereis a factual questionaboutwhethera court hasjurisdiction, the Court may examine facts

outsidethepleadings. Robinsonv. Dalton, 107F.3d1018,1021(3d Cir. 1997). The Court is free

to weigh the evidenceto ensurethat it hasthe powerto hearthe caseand “no presumptive

truthfulnessattachedo plaintiff[s’] allegations.ld. (quotingMortenserv. FirstFed.Sav.& Loan

Ass’n, 549 F.2d 884, 891 (3d Cir. 1977)).

®In additionto plaintiffs’ complaintandattachmenttheCourtreviewedherelatedstatecourtorders
andvarious other attachments to the parties’ filings in deciding defendants’ motiisrtosspursuanto
Rule 12(b)(1).
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A. Issue Preclusion and thli®ooker-Feldmamoctrine

Becauséthe Rooker-Feldmadoctrinehasacloseaffinity to theprinciplesembodiedn the

legalconcept[jofissue. . . preclusion, FEOCUSv. AlleghenyCourtof CommonPleas75F.3d834,

842 (3d Cir. 1996)(citing Valenti v. Mitchell, 962 F.2d 288,297 (3d Cir. 1992)), the Court will

addresslefendantsargumentsunder these two legal principles together. TRmoker-Feldman
doctrineis basednthestatutoryprovisionthatgrantsthe SupremeCourtjurisdictionto reviewthe

decision®f thehigheststatecourtsfor compliancevith theConstitution.Ernstv. Child andYouth

Servicef ChesteCounty 108F.3d486,491(3d Cir. 1997). The doctrine prohibits lower federal

courtsfrom exercising*‘subjectmatterjurisdictionto . . . evaluateconstitutioral claims that are

inextricablyintertwinedwith thestatecourt’s[decision]in ajudicial proceeding."FOCUS, 75 F.3d

at 840 (quotindBlake v. Papadake®53 F.2d 68, 71 (3d Cir. 1992)).

Defendantontendthatthe Rooker-Feldmarmloctrineprecludeghis Court from hearing

plaintiffs’ § 1983claimsbecausé&o do sowould require the Court to determine whether the state
courtscorrectlyfoundthat Buck wasincapacitated and ordered her removal from her home. As

interpretedoy the Courtof Appealshowever, theRooker-Feldmaroctrineonly barsthe federal

proceedingwhenin orderto granttherelief soughtthefederalcourtmustdeterminghatthestate
court judgmentwas erroneouslyenteredor must take action that would renderthat judgment

ineffectual.” Ernst 108 F.3d at 491FOCUS 75 F.3d at 840.

In Ernsta grandmothewho wasthe sole guardian of her granddaughter brought a § 1983
actionagainsta child welfaredepartmenandvariousotherindividualsarisingfrom thetakingand
retainingcustodyof hergranddaughteghroughdependencgroceedingsThe suit was brought after

the state courts orderedthe granddaughtereturnedto the grandmother’'s custody and sought

11



damage®nly. The grandmother alleged that the defendants violated her right to substantive due
procesdy making recommendations to the state court out of malice or personal bias. The Court

heldthattheRooker-Feldmadoctrinedid notprecludehedistrictcourtfrom decidingthoseclaims

becausearuling in plaintiff's favor “would not haverequiredthe courtto find that the state court
judgmentsmack on the basis of those recommendation were erroneous,” and because “Ernst’s
substantive due process claims were never decided by the state dounst’ 108 F.3d 491-92.
Similarly, in FOCUS a citizen’s advocacygroup broughta 8§ 1983 action againstthe
Pennsylvania Court of Common Pleas to challenge the constitutionality of gag orders issued in a
state custody proceeding.he Court of Appeals reversed the district court’s holding that it lacked

subjectmatterjurisdictionbecausef theRooker-Feldmadoctrine. The state court refused to hear

FOCUS’ constitutionalchallengeand thereforenever determined whether its gag order was
constitutional. Thus, the district coustasnot requiredto decidewhetherthe state court decision

was wrong and thooker-Feldmarloctrine did not apply FOCUS 75 F.3d at 841.

TheRooker-Feldmanoctrinedoesnotapplyto plaintiffs’ claimsfor thesamereasonghat

it did notapplyin ErnstandEOCUS The plaintiffs’ only remaining claims seek monetary damages.

Thereforeanyruling in plaintiffs’ favor will notinterferewith anystatecourtorde or require a
ruling thatthe statecourtjudgmentwasin error. Also, just as inErnst, the state court here never
ruled on the constitutionality of the defendants’ actions.
Forsimilarreasonsssuepreclusioralsodoesnotbarplaintiffs’ case.The doctrine of issue
preclusionmandateghat “once a court decidesan issueof fact or law that is necessary to its

judgmentthatdecisiornprecludeselitigationof thesameassuen adifferentcausef actionbetween

the same parties.” Kremer v. Chemical ConstructionCorp, 456 U.S. 461, 467 n.6 (1982).
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Defendants contend that plaintiffs’ constitutional and common law tort claims are foreclosed because
they presentfactual and legal issuesresolvedby Judge Sheppardin the protective services
proceeding.Specifically, defendants contend that Judge Sheppard found by clear and convincing
evidencethat Buck was in imminent risk of harm and that the defendants’ actions were
constitutional.

“[A] prior determinatiorof alegalissueis conclusive in a subsequent action between the
parties. . . when(1) theissueis actuallylitigated; (2) theissuewasdeterminedy avalid andfinal

judgment;and(3) thedeterminatiorwas essentiab thejudgment.” O’Leary v. Liberty Mut. Life

Ins.Co., 923F.2d1062,1065-66(3d Cir. 1991).The constitutionalityof defendants’ actions was
not “litigated” for the purpose®f issuepreclusionbecausehe statecourtneverdeaded whether
defendantsactionscompliedwith plaintiffs’ constitutionalrights. In addition, Judge Sheppard
statedduringtheMay 25,1991hearinghathenevermadea determinatiorby clearandconvincing
evidencehatBuckwasin imminentdangeiof harm. Accordingly, this Court is not precluded from
hearingplaintiffs’ 8 1983 claims. SeeEmst, 108 F.3d at 492 n.4 (the statecourt which denied
plaintiff custodyof hergranddaughtareverdecidedvhetherdefendantsactionsviolatedplaintiff's
substantive due process rights and therefore the district court was not pretludezhtertaining

plaintiff's § 1983 claim).

B. YoungerAbstention Doctrine
DefendantsextcontendhatthisCourtlacks jurisdiction because proceeding with this action
would interfere with ongoing state judicial proceedings which afford plaintiffs an adequate

opportunityto raisefederalclaims. SeeYoungerv. Harris 401U.S.37(1971). UnderY oungera

13



federalcourt may not adjudicatea constitutional claim until after exhaustion of state appellate
remedieswhen a three-prongtest for abstentionis met: (1) there are ongoing judicial state
proceedingsnvolving plaintiffs; (2) the stateproceedingsmplicate important state interests; and
(3) thestateproceedingaffordanadequatepportunityto raisefederalclaims. Schallv. Joyce 885
F.2d101,106,110(3dCir. 1989)(citationsomitted). The first requirement of oungerabstention
is not met here becausehe deathof Buck arrestedany ongoing state proceedingsther than
collateralmatterssuchaswho is responsibldor paying nursing homeervicesenderedo Buck,
Maier’s claimfor attorneyfeesandPosatko’slaimfor guardiancommissions.This federal action
will not interfere with these collateral matters and therefore abstention is improper.

C. PullmanAbstention Doctrine

UnderthePullmanabstentiomoctrine afederalcourtmustabstairfrom decidingaquestion
of federalconstitutionalaw whenthereis anunsettledjuestiorof statdaw, theresolutionof which
may obviatethe needto decidea constitutionalissue. As a matter of lawPullman abstention
requires the following circumstances:

(1) uncertainssueof statdaw underlyingthefederalconstitutionaklaim; (2) state

law issues subject to state court interpretation that could obviate the need the need

toadjudicateor substantiallymarrow the scope of the federal constitutional claim; and

(3) an erroneousconstructionof statelaw by the federal court would disrupt

important state policies.

Presbyternof New Jersew. Whitman 99 F.3d 101, 106 (3d Cir. 1996). Defendants contend that

this case presents a “classisituationfor Pullmanabstentiorbecausevhatconstitutesclear and

convincing evidence” under the OAPSA’s emergency involuntary intervention procedure is
unsettled. Plaintiffs argue convincingly that the state issue is not unsettled and defendants do not

adequatelyexplain how resolution of the state law issue would substantially narrow the scope of
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plaintiffs’ claims. The Court need not reach these issues, however, because even if defendants met

theirburdenof establishinghe otherelement®f the Pullmanabstentiordoctrine the Courtwould

notuseits discretiorto abstairbecausef thedelaythatwouldresult. SeePresbyterpf NewJersey

99 F.3d at 106 (If elementsof Pullman abstation are met court should make discretionary

determinatiorasto whetherabstentions appropriate).The Court therefore concludes that this is
an inappropriatecasefor a Pullmanabstentionandthatit hassubjectmater jurisdiction over

plaintiffs’ remaining claims.

VII. Sections 1983 and 1985 Damages Claims

Plaintiffs seek both compensatoryand punitive damagesunder 8§ 1983 and 1985.
Defendants move to dismiss these Counts pursuant to Fed.R.Civ.P. 12(b)(6) for failure to state a
claimonwhichrelief canbegranted.In deciding defendants’ motion to dismiss the Court accepts
astrueall well-pleadedhllegationsn the complaintandconstrueshemin thelight mostfavorable
to plaintiffs. The Court may grantdefendantsimotiononly if it concludeghatno relief could be
granted under any set of facts that couldipevedconsistentvith the allegations Jordan v. Fox,

Rothchild, O’Brien & Frankel20 F.3d 1250, 1261 (3d Cir. 1994).

A. Color of State Law

Tomaintainaclaimunder8 1983 plaintiffs mustallegeadeprivationof someconstitutional
right or federal statutoryright by personsacting undercolor of statelaw. 42 U.S.C. § 1983.
Defendantxontendthat plaintiffs’ 8§ 1983 and claims mustbe dismissed because they acted as

private actors and not under color of state law.
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TheCourtof Appealsecentlyadmonisheadgainsattemptingo “navigate'the legalmorass
of the everevolving stateaction doctrine,” on a motion to dismissbecausehe inadequacyof
“undevelopedecordmakesapplicatiorof . . . thecasdawdifficult.” Lakev. Arnold, 112F.3d682,

689(3d Cir. 1997)(quotingEatonv. Grubbs 329F.2d710(4th Cir. 1964)). While it appears that

plaintiffs may havedifficulty establishinghe color of statelaw elementof their § 1983 action,
especiallyasto the Judicaredefendantsgismiss&on this ground at this stage of the litigation is

inappropriate.

B. Immunity

BoththePCAandtheJudicarelefendantaextcontendhattheyareimmunefrom plaintiffs’

claims under both federal and state law.

1. Absolute Immunity - PCA Individual Defendants

Relyingonthe Courtof Appeals’decisionin Ernstv. Child andYouth Servicesof Chester

County 108F.3d486,491(3dCir. 1997) thePCAindividualdefendantfefferandvVanKeekem,
contendhattheyareabsolutelyymmunefrom asuitfor damagesThey argue that their situation is
analogougo that of prosecutorswho enjoy absolute immunity. IErnst asdiscussedbove,a
grandmothemwho was the guardian of her granddaughter sued the child welfare department,
departmentcaseworkersand a department attorney pursuant to 8 1983, contending that the
department’sassertionof custodyof her grarddaughter violated her and her granddaughter’s
constitutionalkights. Analogizing to prosecutorial immunity, the Court of Appeals held that the

caseworkerandtheattorneyfor thechild welfaredepartmentvereabsolutelyymmunefrom asuit
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for damages Ernst 108 F.3d at 498, 504.

The caseworkersand the attorneywho prosecutedhe dependency proceeding iBrnst
investigatedaccusation®f abuse filed a petition seekng placement of the granddaughter in a
psychiatric institution for evaluation, represented the department at a dependency hearing, and waged
an intenselegal battle over the dependency status and custody of the granddaughter. The
caseworkerandtheattorneyalsosoughtandobtainedestrictionsonthegrandmother’sisits with
hergranddaughteandarguedagainsplacemenof thegranddaughtan thegrandmother’'sustody.
Lookingto thefunctionsof prosecutorsindtherationalefor providingimmunity, the Courtfound
that the child welfare department and the department attorney were absolutely immune because:

(1) thefunctionsperformedby the [child welfaredepartmat caseworkers and the

departmentattorney] in dependency hearings [were] closely analogous to the

functionsperformedby prosecutorsn criminal proceedings(2) the public policy
considerationghat countenancémmunity for prosecutorsare applicableto child

welfare workers performing thesefunctions; and (3) dependency proceedings

incorporatamportantsafeguardghatprotectcitizensfrom unconstitutionaactions

by child welfare workers.

Id. At 495.

In this case, plaintiffs allege that Pfeffer and Van Keekem represented PCA in petitioning
for theinvoluntarycommitmenbf Buck, filed apetitionfor emergencyursinghomeplacemenof
Buck, opposedBuck’ motionfor reconsiderationf the ordercommittingBuck to a nursinghome,
andrepresentethe PCAin anumberof otherevidentiaryhearingsand conferences. It is evident
from the abovecomparisonof thesefunctionsto those performed by the caseworkers and the
departmenattorneyin Ernstthatthefactionsarevirtually identical. If Pfeffer and Van Keekem were

employees of a government agency, as were the caseworkers and the attdmesy, itne Court

would have no difficulty concluding that they were entitled to absolute immunity.
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Theissuewhicharisedn thiscaseanddid notarisein Ernst howeverjs whetheremployees
of aprivateentity, ratherthana governmenentity, performingsimilar functionsto a prosectomare
entitledto absolutemmunity. The case law suggests that emphasis should be on the function of the
employeaatherthantheemployingentityin determiningvhetherto applyabsolutemmunity. For
exampleabsolutgudicialimmunityhasbeertextendechotonlyto publicofficials, butalsoprivate
citizens(in particulararbitratorsandjurors);thetouchstondor its applicabilitywasperformancef

thefunctionof resolvingdisputes.” Antionev. Byers& AndersonJnc., 508U.S.426,434(1993)

(citationomitted). SeealsoGardnew. Parson875F.2d131,146(3d Cir. 1989)(grantingabsolute

immunityto guardian ad litem)Simonsv. Bellinger, 643F.2d774(D.C.Cir. 1980)(court-appointed

committeethatmonitoredunauthorzed practice of law afforded absolute immunitgthinnerv.
Strathmann711 F. Supp.1143(D.D.C. 1989) (psychiatristappointedto determinedefendant’s
competency to stand triaffordedabsoluteammunity). Absolute immunity also has been granted

toemployee®f privateentitiesperformingprosecutoriatiuties suchasmember®f barassociation

disciplinarycommitteesSlavinv. Curry, 574F.2d779(5th Cir. 1979),anddisciplinaryofficersof

theNationalAssociatiorof SecuritieDealersAustinMun. Securitiesinc.v. NASD, 757F.2d676,

688 (5th Cir. 1985). The Court therefore concludes that Pfeffer and Van Keekem’s employment
with a private entity does not preclude application of absolute immunity, and that the two PCA

attorneysareentitledto absolutemmunity. SeeThomasorv. SCAN VolunteerServs.Inc., 85F.3d

1365,1373(8th Cir. 1996) (holding that attorney for not-for-profit corporation authorized under
Arkansadaw to investigateallegationf suspectedhild abuseandto seekprotectivecustodywas
entitled to absolute immunity).

Affording thePCA attorneysabsolutémmunity doesnotendtheinquiry becaus¢hescope
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of the absolutemmunity is limited to thoseactsthatare“in connectiorwith the formulationand
presentatiorof recommendationt® the statecourtregardingdependencgtatusanddisposition.”
Emst 108 F.3d at 497. The majority of plaintiffs’ allegations against the PCA attorneys concern
their dealingswith the statecourtsand theirallegedconspiracywith Scherf. These allegations are
clearlywithin the scopeof theabsolutammunity and are dismissed. Plaintiffspwevercontend
that the immunity would not include defendants’ role in retaining custody of Buck after the
emergencyrdershouldhaveexpired.See6 Pa.Code 15.72(d) (limiting duration of petition for
emergencyorder to no more than 72 hours). The complaint, however, does not include any
allegationsthat the PCA attorneysperformedany dutie other than petitioning the court for
involuntaryinterventionandadvocatingon behalfof thePCA. These acts alleged in the complaint
were well within the scopeof their immunity becausethey are “analogous to a prosecutor’s
preparation for and initiation and presentatafra criminal prosecution.” Ernst, 108 F.2dat 497.

Counts V, VI and VIl are therefore dismissed as Van Keekem and Pfeffer.

2. Immunity of Mary A. Scherf

DefendantScherfcontendghatsheis entitled to quasi-judicial immunity becausbewas

appointedby theCourt. In support of her position Scherf cit&ardnerw. Parson874F.2d131(3d

Cir. 1989)wheretheCourtof Appealggrantedabsolutemmunityto aguardiaradlitem whenacting
asanintegralpartof thejudicial processuchas“testifying in court,prosecutingustodyor neglect
petitionsandmakingreportsandrecommendation® thecourt.” 874 F.2d at 146. Scherf, however,
wasnotactingasaguardiarfor Buck. The court appointed her to represent Buck’s interests in the

custody and competency proceedings, and while she did make recommendations to the court, she
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did not testify or prosecute the custody proceeding.
Rather, Scherf's role was similty that of appointed defense counsel in criminal cases; in
bothsituationghestateappointsandpayattorneyso representlientsin proceedingbroughtoythe

state.Iln Towerv. Glover, 467U.S.914(1984),theSupremeCourtheldthatstatepublicdefenders

werenotimmunefrom a 8 1983suit alleginga conspiracywith the stateto violate the plaintiff's
constitutional rights. 467 U.S. at 922-23. In view of this holding and the similarity of Scherf’s
positionto thatof thepublicdefendem Tower, theCourtcannotagreewith Scherf’'scontentiorthat

she is immune at this stage of the litigation.

3. Immunity of PCA and Judicare

PCAandJudicarecontendhatasentitiestheyareimmunefrom suitunderthesameheories
of prosecutorialand quasi-judicial immunity sought by their employees. These immunities,
howeve, are personal affirmative defenses available to individuals sued in their individual capacities

andarenot availableto employingentities. Kentuckyv. Graham 473 U.S. 159,16667 (1985)

(“[A]n official in a personal-capacity action, may, depending on his position, be able to assert
personal immunity defenses . . The only immunities that can be claimed in an official-capacity
actionare forms of sovereignmmunity.” ) Defendants neither contend that they are entitled to
sovereignmmunity, nor referthe Courtto a caseapplyingimmunity to anorganizatioror agency.
TheCourt'sownresearchievealsnoinstancevherea courthasgrantedanyimmunity, otherthan
sovereignmmunity,to anemployingentity. The Court therefore concludes that Judicare and PCA

are not entitled to immunity.
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4. Immunity from State Law Claims

ThePCAandJudicaralefendantsontendhattheOAPSAimmunityprovisionsrequirethe
dismissal of plaintiffs’ state law claims. Section § 10218 provides that:
In the absence of willful misconduct or gross negligence, the agency, the director,
employeesftheagencyprotectiveserviceworkersor employee®f thedepartment
shall not be civilly or criminally liable for any decision or action or resulting
consequencef decisionsor action when acting under and according to the
provisions of this chapter.
ThePCAdefendantalsocontendhatthe Pennsylvanidort ClaimsAct, 42Pa.C.S.A.§ 854 1et.
seq, provides immunity to PCA and its employees acting within the scope of their duties.
Plaintiffs’ allegethatthedefendantsactionamountedo willful misconducanddefendants
conceddhatboththe OAPSAandthe Tort ClaimsAct provideno immunity for suchmisconduct.
The defendantshowever,contendthatto survivea motionto dismiss plaintiffs must allege facts

describingexplicitmanifestationsf maliciousintent. In support of this proposition defendants cite

Fanningv. MontgomeryCty. ChildrenandYouth Servs, 702F. Supp.1184(E.D. Pa.1988). The

FanningCourt,howeverheldthatbareallegationghatasocialworkeractedmaliciouslyin refusing

to allow the child to contacther parentsafter a social services agency removed the child from the
parentscustodyandtherebydeprivedparentof substantivelueprocessveresufficientto survive
amotionto dismiss. 801 F. Supp. at 1191. Defendants do not explain how this holding furthers
their positionthat plaintiffs inadequatelypleadedmaliciousintent, andthis Courtinterpretsthe
holding to supportplaintiffs’ contention that their allegations of willful misconduct preclude
application of immunity. Defendants do not refer the Court to any other cases in support of their
position, and the Court’s research reveals none. Jtwrtthereforeconcludeghat the immunity

provision of the OAPSA does not provide a basis for dismissal.
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C. Liability Pursuant to 42 U.S.C. 8§ 1985(3)

In CountVI, plaintiffs allegetha the PCA and Judicare Defendants violated 42 U.S.C. §
1983by conspiringo depriveBuck of herconstitutionallyprotectedightsonthebasisof herstatus
as a functionally dependent adult. To state a claim pursuant to 8§ 1985(3) plaintiff must allege:
(1) a conspiracy;(2) motivatedby a racial or classbaseddiscriminatoryanimus
designedo deprive,directly or indirectly, any person or class of persons the equal
protectionof thelaws;(3) an act in furtherance of the conspiracy; and (4ngury
to personor propertyor the deprivationof anyright or privilege of a citizen of the

United States.

Lake v. Arnold 112 F.2d 682, 685 (3d Cir. 1997) (citation omitted). Defendants contend that |

should dismiss this count because Buck is not a member of a protected class.

In supporof theircontentiorthat“functionally dependenblderadults’areaprotectectlass

under8 1985(3), plaintiffs’ citeLakev. Arnold, 112F.2d682(3d Cir. 1997)wherethe Court of
Appealsheldthatindividualswith mental retardation are a class entitled to § 1985(3) protection.
The Courtstatedthat“the scopeof section1985(3)is notfixed asof any given point of time, but
mustbesubjecto reinterpretatiorastimesandcircumstancesquire.” |d. At 687.While theCourt
notedthatno preciseparameterdefinetheboundarie®f aclassprotectedy 8§ 1985(3),it reliedon
a Congressional finding in enacting the Americans With Disabilities Act that:
[llndividualswith disablities are discrete and insular minorities who have been faced
with restrictionsand limitations, subjectedto a history of purposefulunequal
treatment, and relegated to a position of political powerlessness.
Id. at687-88(quoting42U.S.C.8§12101(a)(7)). The Court then held that “we cannot conclude, in
light of thesestatementdy Congressandresearctcompiledby academicianghat [people with]

mental[] retard[ation] are excluded from section 1985(3) protectideh. At 688.

PlaintiffsdonotallegethatBuckwasmentallyretarded Rather, they allege that she has been
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unableto carefor herselfafter shesuffereda strokein 1986thatcaused paralysis of height side
andalossof shorttermmemory,andcontendhatthe Courtof Appeals’analysisapplieswith equal
forceto functionallyimpairedolderadultslike Buck. The Court does not agree. The underpinning
of the Court of Appeals’ decision ihake was a congressionafinding that individuals with
disabilitieswere“subjectedo ahistoryof purposefulnequatreatmentandrelegatedo aposition
of political powerlessness.No such finding exists for individuals who, later in life, suffer strokes
resultingin partial paralysisandsomementalimpairment,andthe Courtdeclinesto createsucha
substantiahewclassof individualsprotectedy § 1985(3)absensuchauthoritativeevidenceasthe

Court of Appeals relied on ihake Count VI is therefore dismissed.

VIII. State Law Causes of Action

Plaintiffsassert3 hefollowing statdaw cause®f actionagainsthedefendantfor unlawful
restraintfor breachof fiduciaryduty andlegalmalpracticefor maliciousabuseof processandfor
intentionalinfliction of emotionalinjury. Defendants seek dismissal of all of these claims. After
reviewof parties’filings andtherelevantstatedaw, howeverthe Courtconcludeghatthebasedor

dismissal argued by defendants are unavailing and that dismissal is improper at this stage.
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IN THE UNITES STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

EDWARD SCHAFFREN, in his capacity : CIVIL ACTION
as Executor of the Estate of MARY
BUCK, et al. :

V.

PHILADELPHIA CORPORATION FOR
AGING, et al. : No. 92-5858

ORDER
AND NOW this  day of November, 1997 upon consideration of defendants’ motions to
dismiss and the parties’ filings related thereto, it is hereby ORDERED that:
1. Defendants’ motions to dismiss Counts I, 11, Ill, IV, WJI, IX and Xl are GRANTED
and those counts are DISMISSED;
2. Count XV is DISMISSED as to plaintiff William Schaffren;
3. Counts V and VIIl are DISMISSED at to defendants Van Keekem and Pfeffer; and

4. Defendants’ motions to dismiss the remaining Counts are DENIED.

THOMAS N. O’NEILL, JR. J.



